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Comes now the appellee by its attorney, the United 
States Attorney, and moves the Court to permit rehear- 
ing before the Court en banc. In reaching a result which 
has direct effect on jurisdiction in all criminal cases, a 
majority of a division of this Court has: 


ne 
2. 


3. 


Ruled without supporting precedent; 

Overruled a different, unanimous, division of the 
Court on the same issue in this same case; 

Ruled in direct conflict with other decisions of 
this Court; 


(1) 





2 


4. Ruled in direct conflict with decisions of the Su- 
eg Court and other Circuit Courts of Appeals; 


Cd 


an 
5. Ruled contrary with the explicit provisions of the 
Federal Rules of Criminal Proce ure, which clear- 
ly enacted definite Congressional policy. 


For these reasons, it is respectfully submitted that the 
issue summarized below is appropriate for consideration 
by the full Court.? 

Federal Rule of Criminal Procedure 37 (a)(2) provides, 
in pertinent part: 


“Time for Taking Appeal. An appeal by a defend- 
ant may be taken within 10 days after entry of the 
judgment or order appealed from, but if a motion 
for a new trial or in arrest of judgment has been 
made within the 10-day period an appeal from a 
judgment of conviction may be taken within 10 days 
after entry of the order denying the motion.” 


Rule 45 provides: 

“Time 

(2) Computation 

(b) Enlargement. When an act is required or al- 
lowed to be done at or within a specified time, 
the court for cause shown may at any time in 
its discretion (1) with or without motion or no- 
tice, order the period enlarged if application 
therefor is made before the expiration of the 
period originally prescribed or as extended by a 
previous order or (2) upon motion permit the 
act to be done after the expiration of the speci- 
fied period if the failure to act was the result 
of excusable neglect; but the court may not en- 
large the period for taking any action under 
Rules 33, 34 and 35, except as otherwise provided 
in those rules, or the period for taking an appeal.” 


Throughout all the proceedings in the instant case ap- 
pellants were each represented by retained counsel. Ap- 


1 The Court has been granted power to order rehearings en banc 
“and the discretion for its exercise.” 28 U.S.C. $46 (¢) (1952); 
Western Pac. R. Corp. v. Western Pac. R. Co., 345 U.S. 247, 259 
(1953). 
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pellants were convicted of manslaughter; sentences were 
orally pronounced on May 2, 1958; and, the judgment and 
commitment papers were filed on May 7th. Twenty-one 
(21) days later, on May 28th, appellants applied to the 
District Court for leave to proceed on appeal in forma 
pauperis; leave was granted; and, notices of appeal were 
filed by their counsel that same day; which was eleven 
(11) days after expiration of the ten-day period desig- 
nated by Rule 37(a). 

The following day, May 29th, appellants’ counsel filed 
in this Court of Appeals a petition for “leave to appeal, 
time for notice of appeal having expired,” a petition for 
leave to prosecute an appeal in forma pauperis, and a 
motion for leave to file an adavit. Therein, counsel in 
Appeal No. 14,510 stated: “I neglected to differentiate 
the rules as to appealing this type of case and that of a 
civil case.” In addition, this counsel and also the appel- 
lant, pro se (in the aforementioned affidavit) stated that 
each thought the other would file a timely notice of ap- 
peal with the Clerk of the District Court. On June 19th, 
it was? (Misc. No. 1030) : 


“ORDERED by the court that the petition for 
leave to prosecute an appeal in forma pauperis be 
and it is hereby, dismissed as moot and that the 
motion for leave to file an affidavit and the motion 
for leave to appeal, time having expired, be, and 
they are hereby, dismissed.” 

Thereafter, the appellee moved to dismiss the appeal. It 
is the ruling? on appellee’s motion to dismiss which gives 
occasion for the instant petition. 

By printed opinion published October 2, 1958, the ma- 
jority of the division of the Court ruled the out-of-time 
noting of the appeal could be overcome if the delay was 


2 Edgerton, Chief Judge, Madden, Judge of the Court of Claims, 
sitting by designation, and Fahy, Circuit Judge. 


3 Bazelon and Burger, Circuit Judges; Wilbur K. Miller, Circuit 
Judge, dissenting. 
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shown to have been caused by “excusable neglect.”* It 
held (slip opinion, p. 2): 


“The rule [45(b)] . .. states the provision the 
Government relies on here, namely, that the court 
may not enlarge . . . the period for taking an appeal. 
This injunction upon the District Court apphes to 
enlargement of time, the first of the two causes per- 
mitted by the rule. But it does not apply _to the 
second alternative. In other words, ie District 
Court has no authority to grant a greater period than 
ten days for taking an appeal. It may, however, if 
satisfied that the failure to note an appeal within 
ten days is excusable, permit late filing.” 

No precedent is cited or to be found in support of this 
interpretation. The holding is contrary to the specific 
language of the Rule, and is contrary to undeviating 
judicial precedent. 

All federal courts have established the principle that 
a timely notice of appeal is mandatory and jurisdictional ; 
that the time may not be enlarged by waiver or order of 
court; and that the right of appeal is lost if notice of 
appeal is not filed within the time prescribed by the Rules. 
United States v. Isabella, 251 F. 2d 223 (2nd Cir. 1958) ; 
Banks v. United States, 240 F. 2d 302 (9th Cir. 1957) ; 
Wagner v. United States, 220 F. 2d 513 (4th Cir. 1955) ; 
Brant v. United States, 210 F. 2d 470 (5th Cir. 1954); 
Swihart v. United States, 169 F. 2d 808 (10th Cir. 1948) ; 
United States v. Bloom, 164 F. 2d 556 (2nd Cir. 1947), 
cert. denied, 333 U. S. 857 (1948) ; Marion v. United States, 
171 F. 2d 185 (9th Cir. 1948), cert. denied, 337 U. S. 944 
(1949) ; United States v. Froehlich, 166 F. 2d 84 (2nd Cir. 
1948) ; United States v. Infusino, 131 F. 2d 617 (7th Cir. 
1942). This Court has consistently adhered to that well- 
established rule. See Kirksey v. United States, 94 U. S. 
App. D.C. 394, 219 F. 2d 499 (1954); Richards v. United 
States, 89 U. S. App. D.C. 354, 192 F. 2d 602 (1951), 


4The same day orders were entered remanding these two ap- 
peals, and the appeal of Blakeney v. United States, No. 14,568, to 
the District Court for a finding on the issue of excusable neglect. 
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cert. denied, 342 U. S. 946 (1952), reh. denied, 343 U. S. 
921 (1952); See also McAffee v. United States, —— U. S. 
App. D.C. ——, No. 14,514 (decided by order dated Au- 
gust 8, 1958); Bradley v. Pace, 87 U. S. App. D.C. 11, 
183 F. 2d 806 (1950). 

As was said in Huff v. United States, 192 F. 2d 911, 
913, 914 (5th Cir. 1951), cert. denied, 342 U. S. 946 
(1952) : 

“Appellate jurisdiction in the federal courts is 
purely statutory and there is no right to appeal 
save as it is granted by statute or a rule of court, 
which is authorized by Congress and has the force of 
law. The purpose of rules limiting the time within 
which an appeal may be taken is to force an early 
termination of criminal cases. ... They are designed 
to fix a definite, ascertainable point in time when liti- 
gation shall be at an end unless an appeal has been 
taken within the time prescribed” (Ginphasts sup- 
plied). 

All courts use “definite and ascertainable” as the essence 
of the enacted Congressional policy. 

In its opinion here, the majority said with regard to 
the provision “. . . the court may not enlarge .. . the 
period for taking an appeal, 


“This injunction upon the District Court applies to 
enlargement of time, the first of the two causes per- 
mitted by the rule. But it does not apply to the 
second alternative.” 


Since clause two permits “the act to be done after the 
expiration of the specified period if the failure to act was 
the result of excusable neglect;”, the majority’s ruling, 
it is submitted, has nullified the limiting provision of the 
Rule. The implication of this can be seen by noting the 
complete limiting provision which reads as follows: 


“... but the court may not enlarge the period for 


taking any action under Rules 33, 34 and 35, except 
as otherwise provided in those rules, or the period for 
taking an appeal.” 


The majority’s holding thus permits on a mere showing 
ing of excusable neglect, at any time after the specified 
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period a new trial (Rule 33), an arrest of judgment 
(Rule 34), and the correction or reduction of sentence 
(Rule 35), as well as an appeal, all of which would be 
contrary to the Rules. 

The Supreme Court has specifically ruled to the con- 
trary as to Rule 33, which applies to motions for new 
trial. United States v. Smith, 331 U. S. 469 (1947), reh. 
denied, 332 U. S. 784 (1947).5> It said in the Smith case 
(fn. 2): 


“The Rules, in abolishing the term rule, did not sub- 
stitute indefiniteness. On the contrary, precise times, 
independent of the term, were prescribed. The pol- 
icy of the Rules was not to extend power indefinitely 
but to confine it within constant time periods.” 


Contrary to the Supreme Court, the decision in the in- 
stant case would permit such enlargement as to motions 
for new trial under Rule 33. 

The Court’s attention is respectfully directed to the 
case of United States v. Isabella, supra, wherein the facts 
were practically identical to the case at bar. There the 
notice of appeal was only two days late and the “.. . 
late filing of the notice was due to the oversight or neg- 
lect of the attorney whom Isabella retained to prosecute 
his appeal,° or someone to whom his attorney delegated 
the task of the timely filing of the notice.” Judge Me- 
dina wrote for the court as follows (pp. 225, 226): 


“It has long been settled law that where a notice of 
appeal is filed too late no conduct thereafter on the 
part of the appellee can constitute a waiver or give 
the appellate court competence to hear and determine 
the alleged appeal. The timely service of the notice 
of appeal is the sole legal basis for the authority of 
the appellate court to proceed. 


5 See also Bruno v. United States, 86 U.S. App. D.C. 718, 180 
F.2d 393 (1950); Marion v. United States, supra; Drown v. United 
States, 198 F.2d 999 (9th Cir. 1952), cert. denied, 344 U.S. 920 
(1953). 


6 This is the reason offered by appellants’ counsel here. 
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“True it is that Isabella’s attorney on the day of 
sentence stated in open court that he would appeal. 
But we cannot say that an oral notice of appeal is a 
compliance with a rule requiring the filing in the 
office of the Clerk of the District Court of a ‘notice 
of appeal’ and setting forth with particularity the 
matters required to be stated in such ‘notice of ap- 
peal.” Hard cases make bad law and such a ruling 
would indeed open a Pandora’s box. 

That there was mistake, inadvertence, neglect or 
something of the sort here is plain enough and if 
there were in the pertinent rules some general pro- 
vision authorizing a court to grant relief we might 
well be disposed to grant such relief here. The dif- 
ficulty is that the pattern of the Rules of Civil Pro- 
cedure and the Rules of Criminal Procedure relative 
to appeals makes it clear that relief may be granted 
only in a specified case. The text of the rules is too 
explicit to leave room for construction to meet the 
facts of a variety of particular cases of real or 
seeming hardship. Thus Rule 73 of the Rules of 
Civil Procedure, 28 U.S.C. indicates that the times 
for taking appeals therein enumerated are absolute, 
‘except that upon a showing of excusable neglect based 
on a failure of a party to learn of the entry of the 
judgment the district court in any action may extend 
the time for appeal not exceeding 30 days from the 
expiration of the original time herein prescribed.’ 
And it is not without significance that no provision 
whatever is made for ‘excusable neglect’ or any other 
kind of neglect, mistake or inadvertence in Rule 37 of 
the Rules of Criminal Procedure. Where a person 
convicted has an attorney the notice of appeal must be 
filed within ten days as above noted. * * * Accord- 
ingly we must grant the Government’s motion to 
dismiss the appeal.” ” 


This Court in other eases, and on this issue in this very 
ease, has itself so held. 


7 See also Dennis v. United States, 177 F.2d 195 (4th Cir. 1949), 
where the court said, “. . . failure to appeal may not be excused 
upon a mere showing of neglect of counsel.” 
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CONCLUSION 


Wherefore, it is respectfully suggested that the Court’s 
discretion would appropriately be exercised by the order 
of a rehearing en banc. 


/s/ OLIVER GASCH 
OLIVER GASCH, 
United States Attorney. 


/s/ CARL W. BELCHER 
CARL W. BELCHER, 
Assistant United States Attorney. 


/s/ EpcaR T. BELLINGER 
EpcGaR T. BELLINGER, 
Assistant United States Attorney. 


CERTIFICATE OF GOOD FAITH 


It is hereby certified that the petition is presented in 
good faith and not for delay. 


/s/ Epear T. BELLINGER 
Epoar T. BELLINGER, 
Assistant United States Attorney. 


CERTIFICATE OF SEBVICE 


I hereby certify that a copy of the foregoing Petition 
for Rehearing En Banc has been mailed to attorney for 
appellants, I. Wm. Stempil, Esquire, 1117 Warner Build- 
ing, Washington 4, D. C., this — day of October, 1958. 


/s/ Epoar T. BELLINGER 


Epoar T. BELLINGER, 
Assistant United States Attorney. 


YY U. 3. GOVERNMENT PRINTING OFFICE: 1958 405441 $44 
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Se __- 


APORELANT*G STALSMANT OF TEE QUESTIONS 
FRESEMEED. 


ns 


l.< ‘The fivet question presented is whether there uns sufficient 
evidence of Sppellant's samtty on the date and time of his 
alleged offense to sustain his cenvistion in this case. 

2.= The sseond question presented is whether the instructions 
of the trial court on imeentty were so wrong end abetract as 

to eonatitute reversibie errer. 

3.- The third question presented is whether certain statements 
meds by the Governsent Prosecutes’ during tie opening and closing 
statements and during the trial constitute reversible error. 
3.- Re fourth questa presented is whether the appellant was 
deprtvea of his rights under Rute 5(>) of the Federal Rules of 
Civil Procedure. 


| 


=~ 
—=—=a = = 


ee 


} 

1. WILLIAM STEMPIL 
Hi ATTORNEY AND COUNSELLOR AT LAW 
i} WASHINGTON 


~ <p 
sae 





This case is an appes) from the Judgment of Convistion 
uncer an indictment charging Trevit ReBineon uith violation of 
& section of the D.C. Code pertaining to Renteide (Second Degree 


Rurder) See. of the D.C. Cade, 1951 BA. 
as Amended. | 





The appellant provesded under an order to permit hin 
te apgeni in forma puperts cinged ty the Trish Jaige . 

Jurtadiction is conferred wen this Court ty 26 U.5. 
Code 1291. | 
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SUERTE OF THE CAE... ccc ccccsseccccescsccees 

STATWERS TWVOUWED...........ccccecesscccccccccceses 

SEMRMENT OF PODNTB........cecccccccceccccccccesces 
AREGEEST : 

I. ‘the evidense of Appeliant's Sanity On the 
Date of Nis Alleged Offense vas Hot Suf- 
fietent To Sustain His Conviction. 

II.- The Iustrustion Of the Trial Court oo the 
Subject of Insantty Were So kwong and &- 
stract As to Constitute Reversible Error. 

TTX. the Convietion In this Case Must Be Rever- 
sed Deemuse of Prejudicial Remarks Made 
By the Prosseutor During The Trial and 
Dering Ris Opening Statement Constitute 
Revernibie Error. : 

IV. ‘the Interference of the frial Judge Dur- 
ing The Yrisl vith Improper Questions 
Auked Of the <itnesees Constitute Revere- 
ible Ervor Because It Influmecé the Jury 
Againet the Appellant. 

¥. ‘the Appellant Wan Denied Due Process Under 
Rule 5(>} Of the Vedeval Rules of Crintnal 
Prosedure . 

COMGTIBION . . cccnccesncceveccecescescccczeccecesese _t 


lL Wiiuam STEmMPic 
ATTORNEY AND COUNSELLOR AT LAW 
; WASHINGTON 








the main defenses relied wen by the defentant Travit 
Robinson were self-defense and imsemity at the tine the alleged 
offense was committed. — 

Travit Rokinson produced witnesses, Henry Blakeney , his 
wife Rosa Robinson, his brother Trayit Robinson, Dr. Noses 
Agenon , Jv. and De. Elmer Kletn who testified as to his tnsantt 
at the time of the alleged offense charged with, and all were 
in agreesent that his actions were not those of 2 normal person 
and the medteal testimony in@leated that at the tine of the 
alleged offense, Travit Robinson wes tesporerily insane and not 
yesponsibie for what he éid after being struck several tines 
first by the deceased walter Suith. ! 

Travit Robinson , Renvy Siskemey , froyit Robinson , ang 
the Goversuent's ster witness Bobert Lee Evans (who changed his 
testimony at the trial fran thet which he gave ot the Coroner's 
Inquest) testified thet Travit Robinson was acting in self-de- 
fesne when he struck besk at Walter Suith the decedant. 

The Goverusent’s proof as to Trevit Robinson's sanity 
consisted of the testimony given by Detective Sergent Donahue 
Guring the tins that he questioned the appellant at Police 
Reatquarters a few hours 2fter the alleged crime for one and 

Mo expert testimony in the form of any medical examination 
or doctor's testimay was offered by the goversmmt to rebut 
the sppellent’s clate of inemity at the time of the alleged 
orime. | 
fhe vequest for a divected verdict at the ent of all of 
27 tere retumed 2 verdict of sanalaughter against the eppellant 

‘the eppellant was veumnéed te D.C. Jat) to amit the rupert 
of the Probation Offieur, sentensed to 2 tam of fof to twlve 


lL WiLLIAM STEM 
ATTORNEY peor COUNSELLOR age Law 
ASHiINGTON 














years anf is now confined to the Reformatery at Lorton, Virginia. 


DC. Coe, 1951 ed. an quended Title 2% See. 301-as further 
enendea on Aug 9, 1955, 69 Stat. 0.3. 609, oh 6T3, see. 1.- | 
ani interpreted by this Court in Jorden v U.S., ami U.S. v Jorden, 
(2953, 209 ¥. Supp. 528, affivmed 93 U.S. App. D.C. 65, 207 F. 
28 26) Inconsistency Between Statutes. Insofar as there is a 
repugnancy or insonsistency between section of D.C. Code re- | 
lating te procedure for determining whether an accused is mentai- — 
ly sompehent to stand trial, ané federal statute relating to 
suth procedure, the federal statute prevailed since it is a 
«later enactment and was intended to cover the subject matter 
comprehensively. (cited in the Jorden cass, supra.) 
| See. AQHh of the United States Code ....0...02% © 200. 
No statement made by the sevused in the course of any exmuination | 


| 


| auto is sanity or mental competency provided for by this section, — 
| whether the examination shall de with or without the consent of | 
| the seoused, shall be adnttted inte evidence against the secused 
| om the tesue of guilt in any eviminal procesding. A finding by 
the judge that the soeused is mentally competent to stand trial 
shail in mo way prejudice the accused in a plea of insanity as 
&@ defense to the crime charged; such finding shall not de intro- 
@useG in evidence on thet issue nor othernise be brought to the 
| mation of the guny. (Sept 7, 19%9, 6. 535 sue. 1, 63 Stat. 685.)° 
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Bahay ¥. United States, 96 App. DL. 127.-..0-00- 


Davis we United Staten, 360 WS M69. 36 S Ct 353, 


eee ev eile @ 


| Douglas v United Staten, oe WSecrcccces 
| pashan ¥ United States, . 


ranted: 
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STATE POTETS 
is- The Court belew erred im failing to enter a judgment of 
aequittei on the ground that the evidenes of apyellant)s 
sentty on the date of the alleged offense was not sufficient to 
sustain 2 cormiation. 
2:- The Court below erred in instructing the jury on the defense 
of insanity in that its instruction was so wrong and abstract 
to such 2 degree that it constitutes reversible error. 
31= the Court below erred in not declaring 2 uistrial on account 
of the improper remarks made by the Government prosecutor curing 
his opening statement and during the trial , suié remarks being 
made, without any foundation , as to events that did not take 
place and remerks made as to the competency of Gefense ultnesses, 
solely for the purpose of influsncing the jury beyond any evidence 


presented. 
3s— Tee Court below erred in refusing to near the defense on 


the violation of appellant's rights under Sec. 5 (b) of the Bed- 
erai Suies of Criminal Procedure. 


= £f — = 
The Gefense in this case unt self-defense and insanity. 


Te mast be conceded that the appellant Travit Robinsen 
 «~itutvedmeed proper evideme of inesnity---therefore leering the 
| Govervmst no Biternetive but te prove beyond 2 reasonable doubt 
either that the appellant was not suffering from any mental 


Ginsease or defect at the time the alleged offense took place or 
in the alternative--thst sush offense was not the produst of any 
mental Gisease or éefsct. This was a burden tupoesd won the 
Goverment, wat the record imiteates that it did net introduce 

aay divest evidense of sanity whatecever in this ease. 


1. WILLIAM STEMPIL 
ATTORNEY ANO COUNSELLOR aT Law 
WASHINGTON 





In the Soveruumt's cease aguanst Travit 
velted entirely won the nature of the crim, 
confust when questioned and iis subsequent “eoufession” alluted 
to by the Governsent pronesuter to dissharge its burden of procf. 

In other words, the Sovermunt sontenfiad that evidence of 
being able to talk chhesently a few hours after the alleged 
offense took plase to a police officer st police headquarters 
and have that police officer state in his opinion the man vas 
sane, is sufficient to establish smnity beyoni 2 reasonable doubt. z 

The Goverment further relied won 2 witness, Sobert lee 4 
Evens who discredited himself on the stand when he changed his ‘ 
testimony at the tine of the trial from that which he gave at 
the Coroner's Inquest. 

The trial took place beginning Mareh 25, 1956, Robert Lee 
vans testifying on Maren 26, 1958, and the Coroner's Inquest 
tock place on Osesuber 16, 1957. 

the testimay of the Police Offieer. Sergent Dons sevesit- : 
oa that in hits exeminetion of the eppellant whieh beg at 6:40 | = 
a.m, 160s then 5 hours after the alleged offense took piace, 











| 
| 


quations oF vo after that he then suid to me I uill tell you ; 
what it wan or words to that effect, from now on I wat to tell | 4 
you wWret happened.” .ccccvccscccscscesccssevcecoscs 

Quidhat 424 you obseive as to his condition. 


4 
A. Re appeared to me as I anid, he Ind blood shot ayes. He | 4 
appeared after he hed been teented but 1¢ was evident thet he hei | | 
deen in a fight. X uothond this biced up tn theve and his vespems- j 
es wane the type you didn’t have to push him Sudo. I just sat thesd & 
end wetted for hin wittl he was suady te sumer sy questions witch 
= pus te him. | 
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in snawering then cr 4i¢ he take his time after you asked hin 

@ question > 

d.~ I woukdn‘t cay it was repaid, firing questions ané aneeers. 

es eniy way I could reply to that is thet 4¢ wes in 2 momma) 

way you would anewer a question presented to you. 

So RE SSNS ORNS oh GAG enh ented a Oetn, tae to 

was ax one-half hoare. 

A> That is right. 

R.- Did you notice how long it took the District attomey to read 

the whole statement ? 
| 
| 


| 
= NA bee soumeay: then eitin tattonntg or Gh tn tatee seme ‘eee 
| 
| 


A.~ Me, I didn’t notice how long. 

G.~ 2b Gidn't tuke as long as one and one-half hours, did it 7 
A.~ No, that move or lees depents won the typist and I a not 
the beat and as « general rule x have seme cthar duties that teke 
ue amy from it Dut that is move oF less dependent upon the typing 
oni how weupemsive «2 Gsfeniant you have and thet ts a te page 
statement which I could pummikhtt possibly do it a little faster. 
G.- Way would it take you s iittie longer? 

de> I haven't amy idee, I just typed at the speed I was espabie 
of typing ot that time. 

Re> AVG Jou a e_pert at determining the sental coniition of 
scupene when you hring them in for questioning 7 

ee Be ae 

G.- Mow I don’t veeali, did the Distriet Attornsy ask you tf he 
was of soul mind when you started this questioning 7 

a.- 2 wy opinion be wes. (underlining by eppelient for exphesis.) 


i 1. Wiiwiam STEMPIL 
| ATTORNEY AND COUNSELLOR AT LAW 
WASHINGTON 


tas) ita 
sine 9 Te A ea 








G.- Do yuu know 7 Can you give se the definition of sound mind 
mod enews mind. | 
A- Hb Se something I htat selative to att of we. 





eveceesseereovesss 
sor com bo you tow via £5 meamnte be of euunt or wncmnt 
mind 7 

HS WITESS:- Tes, sir. 
EE COURT:- what is 2% 7 
ae aay. ch: hues teas anti anata ete 
fenttian, 6 Okina eo etna Re Me me 
acoeun't do. 
Bu . SERAPIL- shat Se person of wowund aint ° 
A.~ That 18 correct. 
sommes: 
cm po cn ta 0 pre nS ting wm 

















A.~ Dente XI etapt Tf you ave referring to bine X was taking bis 
stetemnt and sventusily there cane a tine whan I consteied 

the statement at 8:10 cr whenever it was. 
= Ridmgt you step, or didnt you say you Gia step quetioning 
him in oxter to bring Miskeay over to hin to help vefvesh his 
menouy on pottks wequkrediztesy te whet Siaemey hed told you 7 
n.- Theve cone a tine wien I Weought Siemy over tut met for 
tan penpeee ot ecg ansehen of erent oF 
aint at atl. 
ne oun autsts bane bo was of compa ow waned ind ab that nm | 
d= Ia ny epiaten be was of sound wis at that tine. Ee 


a 
| < 

| 

| 


} 
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G.- Ant you ave qualified to determine whether he was or was not 7 
A.> That is only oy cuinjen. (Underlined by apyeliant for 
After a few more questions asked of Sergent Donsime, the 

defense syproached the bench os stated: 

Your Honor, we would like te mae @ motion for a directed 

Oh Che COW ceccescccce 
THE COURT:~ Ave you serious ? 
mM. SHUPIin~- I um serious, your Honor. 
TEE COURT: DENIED, Is there anything else 7 
WR, SHOPIL:- ....That the phychiatey ampemk testimony shows he 
was definitely of wuvound sind at the tins the crime was eom- 
mited. 


THE COURT:- Anything elne 7 
MR. STHPTLi~- Bt is tt anid this exeeption. 


at this yoink, the Court erred. 

the Govemment het offered m> expert testimony as to the 
sanity of Tyvevit Robinson et ay tim, either before, during cr 
afver the alleged cffemse exsapt testimuny of 2 police officer 
who, in his om opinion, thought the Gsfendent was of sound mind. 

At tis potnt the Court should have granted the action for 
& Giructed vertiat of aequtttal on the grounds of inemity and 
that the Ooverment hat not borne the burden of proving that the 
Getendent, deyoud = veasonsble dotiet , wes sume at the time the 
allageé offenses tock place or in the altemnsbive that the offense — 
Sas uot the remit cf a mental defect or discart. 


The authoritice are uneninous that thts kint of evideme 
ee ED te ND Tie | 
absense of mente: Cisease. | 
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upeek coherently avi resesber the past may be grossly peythotic 
end, sleariy ineme in the eyes of the lax, Under the Dah rule, 
this mans of determing suntty as Cifferentiated fron insanity — 
“as afopted for the express purpose of giving greater recognition | 
to mental disorders santfesting thamelves primsrily in the | 
constive or affective ayhese. This rule will inevitably de re- 
dueed to 2 sham and travesty if the Govermunt ean satisfy its 
buries thersnader by showing that soue of the defendant}s 
intellectua) fasulties appear urimpaired on the date of the 
offense in question. 

De, Eluer Klien, 4D. and a poychistrist of 33 years 
experience testified that be examined the defenéemt atthe 
D.C. dail on March 26, 1955 detuwen the hours cf 7 and 9 PR. 
(R-852) and that ax a vemiit of the exesination, mental and 
payeiesl, which took at lenst one amt ome-keif hows (2-253 ot 
seq) he found: 

Ls- T found the man was mestally somd as of the tine I 
eumined him aad I fou also he was of sowsd ain. 

@:- He had no payehtatey disorders prior to the episode 
in whtoh he suffered traumatic psychosis of 2 =rie? duration. 
3:-No mmtal disorfer prior to the time of the alleged 
extue or altercation, nov sinee, but that there was a period of 
amesia for about three or guns hours, probably during the 
Sa A a ae Sah ey Saat tay sas Sage ey 
being struck on the baad. | 

ex Shab Trestt Sahin Suthans tue Ven, que wath ded 
his bet did not cause the amesia Decemss he was able te receli 
sump of the events thet (8-554) transpired between the first 
Blow zag then what is commmly referred to as having blesked out 
wus he dees recall there were two blows, the firet one made hin 
someuhat Gased and the seGond blow for after whish he had no 
Gece eaten otter then Maing esstyad the blow end 
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| 

| 

then subsequently for which he had complete amenis. | 
‘xe Court asied Dr. Xietn if he classified anwata at | 

immamity am the Doctor stated: | 
"IS its often a part of a2 membal disorder. 

Tae COURT:- I meen in this cess, Go you have any opinion from | 
want you iow ¢ You sey he auffeved a bet cme of | 
mmesia for three or four hours ¢ | 

[ME WINNESS: You, sir. 

THK COURT:- Do you have ay madteal opinion as to whether or not 

this mm was of wmisound mind ? 

TE UIENES:- Yes, X do. 

TE CONT: ‘hat is it 7 | 

HE ULTMESS:~ I think he was of wisound adm during that period | 
af three or four hows. 

Me, Stempil asked the doctor to vepeat what he hai answered 

peceuse he didn't near viet the answers were, and the Court 
THE COURPs= Bow do you know, you saié you din't hear zim, se how 
do you know what the acewers to my questions were ? 

(a-k55)—- MR. SUMPTie- I heand your qevbions but I didn’t hear 
all the anaes. 

THE COURT:< Be said be had an opinion that fravit xobinson was 
of unemaxt atnd for the three or four howr period that he suffered 
fren the movsta. You are uct going to go over it. 

Perther quekioning cf the éector revesind that Travit Robinson's 
head shewsd severe scarring on the left tenyorsi side and tw x 
seaue, on the tep of the head and the left aide of the heat. 

 Sepaykes, 2f he reesived the bicws you stated he cid get there 

au Rp ues SR412 ecommetous, what is the usenl contition of a 

person after they receive those dlows © 
ho~ The weal somittios woulé de one of being dasad, possthiy 
sommtat duced, end the person in that sort of condition might 
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Witch may seem perfectly natural to a news) person's observa- 
tions, but aetunily the individual himself, who suffered that 

ingusy 20 uot at ail himself. Be my uct vember it inter whem 
you ask him about some of the actions thwough which he wont. He 





is im 5 state of abemtion, very muh the same way as « pugilist | 


or a prise fighter ant suy go theowh tie entize fight with his 
opponent and yet rember nothing of what hod transpired during 
the pertod of fighting. | 

(R-R57}~ Gow soon do these symptoms appear after a man gets 
hat. i 


A.- IS em appear immediately, 2 teually does appear immediately | 


right after the injuries suffered or blows are made. 

2.= Mat is the meammerism displayed other than these automatic 
movements that you have deseribed ° | 
A» Those don*t need te be any mameriow; he my go through 

| the came activity that be would ordinartiy so through under the 
| sam ekvewstanses. Az I watd it might met be compiowcus at e132 
| to an outnide obmerver that the man is any different than uxter 
noma conditions. 
| Q.- Could a man Grive a car wader those conditions * 

| hen X wkd guy yes. Ye did uot go into that but in the practice 
: of payctdatry you will fiat individuals who heave suffered wmesia, 
| «‘Dehuviess of carrying on their lives and responsibilities without 
thet period. 
dhe dostor was asied to count cn the fast that the dovtor 
at Cammlty hospital stated thet Trevit Robinson's comduct uns 

| tah thet be was making Light of weet ws going cn that he Gite't 








SES (See 


| take Sabo consideration the sxiows ness of his wens. Dr. Kate's 


Ser wes 
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| 
| 
(2-858) | 
ho X euppent 2S is indicative of the fact that he didn't teke tn 
Sia axpert on seviounase of the situation through which he hed 
just bows. | 
Gam Wat we thet comet tay 7? | 
A. less thet you munbiousd the fast or ached ws if the am ws | 
ehie to to drive the car aud I said he eould, that mm taihvideal | 
coulé arive a car home, but es a matter of fact, from what I | 
qutternd fron the petiant that ws not an tt was, be was there 
sith mother man vho was dixecting bin in driving the car hom, — 
a hous to which he had detvim the car, te get there, inficating 
ing noun payehkiatey effect fren this blow ani frou the amesta 
period through whieh he hit been going. | 
Qe Deuter, (R-259)-there axe witunewes mot outy for the Govern 
mont tec: the defendants thewiives, adutt it ws 2 jack, be it | 











the wae jack on mb, oF locks like it, thet wes fivet wed to 
mit Sewrit Sobinsen on the head and inflict those blows thet you 
he wes swinging, the uitussses inttested and testified that he 
struck Valter Saith, not one blow, but severel blows and mo one 
deterained how many blows were actually struck. There ws 

that he aot only stvusk at Outth bat attempted to strike his om 
pecther duving that tine. Can you tndiente, fom web yu sre 
holding in your hand, if that type ef weapon would avwate the 
CURR Cis PAE NY VON NONE OSS SEES AE Sle Ww wee 
blews to Tverit Aokinson’s head 7 

Ao~ I oom sup that: this jack is certainly heavy enough to create ; 
«View Go ene erwin St 8 penven or suffer on inary watch wow 
remit fn anesia. 
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ectte of the brain canning come type of condition 
ve tumesatate for fearit nobinown to yapeiealy, manbally ant sae 
taatiy to mow what he was doing the sumat efter Le was Strait 

| on the hens wtih the Jest. 
(n-R60)~the doctor continued that certainty chenkeally ve éo 
pmew tit @ severe blow to the stull on as imttvidual ean pro~ 
| gases emmecta peried lssting for seversi hours or ienger- 

| tn response to the question of whet his opinion ums «& to 
tne contition of Trarit Bobinsen*s aint after Being Sinai “he 
| aan bas eah ot taah porte os on bw a | 
| enow whet ne wes Going in the cense in which a person ts Enowing 
what be is Going tu kis qonssious normal stetus. He wae suf- 

| texteg fxan un epizote of matisia and in the segatar (2-362) 

| qeuae of the word be was loaing his mint at thed period ant 

| pe Ghee kaw right Dyan wong; he id ust know what Be was 

| dotag at thet tine." | 
qe than yoy say of weed mind, what do you meee * 

A.- 1 may he bad teammate pryshonts during that perio Of “nee 
| om for hours. 
| Gon Temmmbte payehesia, inbepeet thet, please ° 
| h.< In xeguiar language I mqposs you ean interpret thet 22 








She Presecuter took over the examination ; 
nor ani « half, of 
exmeinstion of 
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Gan the prosscuter presesé Dr. Kiein as to final dstatis of 
what be Jeumed shout the fight (865)~.....thet ts girl wes on 
he good with Suith over her with = mutfe, thouatextng to out 
her tieont, wna that before thay wet beck Decmuee Suith ws in 
ouh 2 disbarbet aut dengerous wal theenbening conittion, they 
tock seme instrawnt of defense with then, X seppose this Jack 
and Ing wrench to protect themselves. um they got there, I 
ink, he told ap that Sutth Steet attacked kis becther, travit 
Robinsons Srother, knocked hist dow ani he (8-265) nas duced 
and as he got w he noticed his brother as on the ground, be 


ug wish. 
Q~ He weenie hering bit Setth 7 


ne was aguinebmek ant that 15 the last thing he vecalis. Be did 
uot rewali uny other tucidents until he woke up at the police 





station the next morning. 

Guebioned as te wuther he said that bis mind blamed cut | 
after be got itt the second time, Dr. Kisin munered the prosesu-_ 
tor thusty: | 
| ” Foon that point on he said he didn’t secall anything; 
he Gidn't say so in so many words Decemms I syoided miking ay 
foun this point on but us he told his story I would ask certain 
Giastiens as to viet heypened thon tn an Sudteect way so he wuld 
met be awe of wut uy point wes tn trying te dsternine the | 
cumeia Bet ésfinitely there ws that ported of sewete ween be 
Coten’t sened2 meything, be difu’t seni) after he wis stowk ner 

Griving hem, wor the wy hits wife got him te go to the 
hoapital. 
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(2-267) : 
Quutioned at length, not in appellant's opinion, as to what 

actually happensd at the examination, but in aux a most repre- 
hausthle umer attempting to dteeredit Dr. Klein's testimony, 
the prosecutor finally ached Dr. Kiein, | 





that i#, on whet the defendant Travit Robinean told you ‘~ | 
fo whieh, Dr. Klein replied, * (2-468) | 

"No, I domst think so. I base my opinion prisarily on wut 
I heve seen in simtler otvewwtenees of this sort, on what we | 
mow of pottents in = soniition of this sort.” 

After being badgered as to how he arrived at his opinion, | 
De. Kiets again repested: | 

* 5 wold X watt’ yetmmrtty on my etintenl Jatguent in ou 
aA instances, 2 traumatic amnesia or paychosiz oceurs when 2 person 
you im trun ? | 
A.- Mot quite right because there is mo question sbout his having 
& Sevious tajary to his bead by locking at the scars. 

‘The buigeringuontinusd with the sole purpose of belittling 
the doctor's testimay and his conclusions (3-69) in the eyes of | 
Gikacsrco nabreeummesada weaelamienece 
by & veversnl of the canriction. 


| 
| 
{ 








‘his Homewahie Cowt weet onty to exmine the transertyt on 
| page 470 theuagh ATT to see that oll thab tumampived Shen was oni 
| ast on the part of the prosecutor utth the Court Joining tn fron 
«tim to time attempting to diseredit everything the doctor testi- 
_ fink to and to aggeevate this ilingsl stteyt to infiumes the ney 
| | ee presenter éottherabely Sewerts inte the reseed 2 false vtate- 

deed 
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in facet no document thet the prosecutor may heve hed contained 
| much 2 westbal of fasts. 


(R-R7T}~ G- If the Gefeniant had told the polities thet he had been | 
to a purty, ieft the party, anf then there came 2 time when he 


| Snr Dds Deuther and his friend tussling én the comer, that he 
| ‘aut wp to part then and then somone htt hin with the jesk, he 
| mady © Woeuk anf ren back dom the steust anf got into hts car 
| amt Grove off ant want straight haw anf after he got kis there 
| ‘hist wife went him to the howpitel, what would that intioste to 
| Yeu, may veos2isetion of what happened 7 


(Rob78}~ De, Kistn ached, //"—<Muy I ank, 15 that what heypened ? * 


The proseuuter answered, ~--"Yes, tt is.* 


De, Kiein’s vespouse them waS,<.«.<. it don't meen yor 


| mending St, 414 thet actually treupive * * 


} 


‘Taxis was asked by the Doctor because evidentiy the dovern- 
mt poulseuber was muktieg = show of venting fron © ésownt wen 


Then the Court interrupted and said: 
“Me went home, son his wife and weet to the Hogpital.* 


| for tin cpinians wei even lends bin on into a false set of facts 
| Snlidgubing thats the juey ts ging to determine the facts (RAES) 
Ge (807) the fact ts he vemmbers walking over aud hitting this 


| hten, be ee. 


| - Mi, SUDUTis-Towr Bower, tere 3p no testipouy to toet. | 
| SE COURT: Just 2 mimbe. De quation is whether or net he struck 
| of Rin EAD & ley woensh bateve he get the fires blow. Re sated 
| hp qmetion 2f he meng ab hin Défern he got hit on the head with 
43 the at 
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thet the question asked of the Gzetey ves for onty aw purpose to) 
distort the facts became De, Kiet amma $8 yryperty, bot 
before he ¢id, the Court agein intext owed ss said: | 
* he question the jury hes te determine 25 sho strusk the 
first blow. The questi is a hypothetienl one if the éefentet 
samuhedeenceepimadadanhesnaien iene nis 
mind was ali right, Cazueet 7 | 
THE COURT: If he Gia 2% peiay to the time he got hit $1 
the heat with the jack 7 : 
Ge Aad he wuld be of sount mind (8-383) | 
h.~ Certainly from the evidense he would be and I would | 


be amtteed to betiow so. Hemmer, Gent ioe tu a tbe Sat 
| 


| 
| 


are accurate. | 

facts. | | 

Q.- Aamuning tt to be true, Trevkt Robinem: wnt over and 

htt the first blow with the lug wrench before he uns hit on the 

head with the jack, you wuld say at thet time before be was hit 

thet: be vas of sound mind * 
ISP ER LL RET Op rere meee ee 

of utsleatiing the jury was the most inproper one ever weed in 

the trial ani appellant insists that the prosecutor distorted 

a igpothetical question in such a mummer that the jury was mis- 

lead completely axl failed to give the appellant = fautr trial. 

with this euewer:~"I wuld say so except for ome minor modifice- — 

tion, namely, thet be told um he mas struck by Satth on the tespor- 

al before he had dome enything st all. I msan before Robinson 

ae ate See ee eee eee ae ee eee Oe 

rather dased at thet tim. 
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fhe Governamt agnin mialead the jury by esting a trick question 
| oe 

(8-888) 0. Bs knew the difference between right ani wrong and 
wes of soul mind before be gat hit on the head with the jack ° 
| dew I wht Re initined to think eo. 

| Gen tn thks 26 your epinten, tan't st 7 

| as @ result of this misleading type of eress-examtination, it 

- -yecame neseseary for the defense to make a redirect examination 
of the doster and the questions and snswers follow: 

(R389) G.- Doster, you ware athed a hypothetisal question by the 
| prosecutor as to whether or not fravit Rebinson was of sound mind 
when he hit, would be know the difference between right and wrong 
"when he struck Suith on the shoulder utth the tug wrench before 
| he got Bet on the hand and your opinion was that he could have been. 
Another hypothetical question, after Travit Robinson bad been 

| stwank with o blow on the Hide of bis head which the hompite2 

| sana: Wi weseud Of, & walfietentiy heavy Sow Ub 2t were we 
reverted in the hovpital records that he was hit or suffered that 
type of blow and you were told by then that ti: mem had suffered 
that type of blew before he struck the mm with the bawer fuck, 
and as a vesult of that bien, fell dom, where he we kit could 
aE eT IE cs Rave guns Seana 


| 


aaa 

| Tae Goetor saomared, “I wuls say it 16 purely speculative fron 
Mat be sald mile ago?(ae appellant contents thet the dostor 
(was referving to the prosssuter's statemanta at this point.) 
I Gén't exmmitzs the am ot the tim (2-290) and fvom whet he 
told mp be sutd that he felt rather dared shen kmoeked Gow by 
EE COURT :- Re embers whet happened betwen the first ont 

| sagend Blows ¢ 

‘SHE KERNS 2 Yon, be Cid. What his eunittion of comseioumess or 
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how damed be was, it would be sufully étfficuit to say Guring 

that short parted. | 

te, Steapil then recalled to the doctor that in his previous 
rupert made at the baginning of the €ivest examination he stated 
thet Travit Robinson wes strusk tiwee biows, cme on the side sf 
the head xt about the tine Saith eut beth freyit and Travit Rebin- 
Smith strack Trevit Rokinwon tuiee on the heat 








The Court then attempted to mislead Dr. Kien 
question: 
THE COURT: Didn't Sutth bit hin with the jack first 1 
Dr. Kleine- After he recalled Suith having struck him 7 
sans accent: two Diem ? © (8-452) 

- Keine ‘That te alt. | 


sc ns Gene ett taienn immanent 
| the prosecutor who elieited this informntion from Dr. Xiein, thet 
| 
| 
| 
| 











| G-R6s) 
< te deheetiter incl enghin tie anh eie pes 
| Aco Mow with the jack. I Believe the first tim, I sn ust mae 
| Of thas, a5 I reentl he seid he we steask $m the left tempera? 
- wuffistambly severe to bmosk him down and he was Gamed; whether 
| or wat he was struck with the Ing woh ut thes tim at that 
‘ime, I don’t know. (the appellant premaus the outer meet 
| the Dunya Jack, uot the lug we.) | 
wa The prosseution mept up this type of questioning knowing 
well that Dr, Agena of Casualty Hoayttel testifies that he 
 wenged Travit Retdneon (2-535) for laseretion on the frontal 
agen, contusion oni abvaston in the left texperai region. Can 
quanto and shewsion so I ovdered o stall x-ray for the muming. 
| «Be hed nine etitehes, thy wousl wes dressed oni he wes given 2 
| sedative snf afvised of the treatuent he vecntved there. 
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In spite of Dr. Agmman's testimony unt Dr, Kisin’s 
report of his examination cf the defendant ‘Tregit Robinson, the 
Govermment is allowed to rebut that testimony, after the mticn 
for a divested verdict was dented, xith the testimony of 2 police 
work experiense is a untter of six years and that in his opinion : 
after queutioning ‘Trevit Robingon at police headquarters for 
an how and «2 half he wes of the opinion that the appellant 
was of sound mind. (8-527-526-929) 

Zo qaste Judge Faby of this Honcrshie Court in Dowejas 
E38 _.-99 App. D.C. 232 at BH, 

“Te events unquestionably occurred substantially as above 
outlined. The contention on appeal is principaliy that evidence 
of the diseased wmtal condition of the sccused requires us to 
hold that the trini judge{s} should have divested verdicts of | 
soqeittal on the grows of insanity. See Title 2, sec. 361, D.C. | 
Code sinse mented by Pub. L Ho. 323, Stth Cong. 2st Sess. Aug. 
9, 1955. 

| At page 235 of the sawp opinion, Juige Fely cmtimues: 

* There was evidense ® * * © that the accumed was of 
therefure was under the necessity of establishing to the satis- 
fection of the jury beyond 2 reasonable doubt that the (robber- 
teu) were not the result of Douglas’ insenity.“ctting Devip v_ 
¥,5,160 US 269, 16 3 CE 353, 20 L. BA. 299. Contimaing, Jalye 
Fahy stabed:~- “There in the course of an extaustive review, the 
Supreme Comt hetd: 

Stvistly apecking, the werden of proof * * * is on the 
yrossoution from the bagimeing to the enf of the trial, ani 
spplias to every cleumt necessary to constitute the crim. 
Giving to the prosssutien , when the defense is insanity, the | 
pemsftt in the way of proof of the presmption in fuver of amity, 
the vital question, frou the tins a ples of ust guilty is exter 
od, witli the retum of the verdict, ts whether, won all of the 
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evldemse, ty whatever aide aithmed guilt 1s exteblished beyond 
yeanemble doubt. If the uncle evidence, insbuiling that supplied 
by the premmytion cf emity Goes not exeiuée beyond reasommble 
doubt the hypothesis of insanity, ef wish soup proof 1s adduced, 
the secuned is entities to an aogsittel of the specific offense 
charged. Id. 260 U.S. ot pages AOT-AOB, 26 5 Cb. at page 356. 
in Iatum ¥ ¥.S. 68 app D.C. 386, 190 F 28 Gl2 and restating — 
the matter within the rules prevailing in this jurisdiction since 
Dashem v U.S. 9% ipp D.C. 228, 214 F 28 862, 45 atm 22 1430,-—- 
in order to justify a somvietion the proof, considered uith the 
presumption of santty, mest exelude beyond 2 reasonable owt the | 
hypothesis that the conduct indicted was the product of a diseased | 
mind.” | 
what more can Trevit Robinson offer in his defense except 
to ask this Honorable Court to refer to the teatinany of all of 





the uitnesses end to note that each and every one of them mikes 


& comment as to something irregular ebent his conduct. 

Elakemsy testified that although Travit Robinson drove his 
| son seumt to De in = dase anf going ins hephexerd sumer and 
| @tvection. (2-246)---" whem you left the seams of the fight, in 
| the aubombtle driven by Trevit, 414 you usties that you were | 
| Being followd ty sncther car? A.- Yes, sir. | 
| Gen Did you tufern Travit af that 7 A. Yes, air. | 

| 





Q.-ihat was his reestion 7? A.- He didnt eon to widerstand or 
_ ~wemn't paying any attention. 
nese Robinson, Srerit's wife testified (2-420 ) that although 
she kept asking her imebend to tell her what happened-—"he wouldn't 
say enything"——~~{2-225)- Ho. He Giée't act the sue. For one 
thing he ested Gum, he sated strange, I don’t swe how he ested, 
I insu his eyes lock famy.* ¢ * © t nobtesd he uns qpening his 
bie eyes anf closing then as if he was daued or feeling somthing.” 
Ce= shen you cbesrved him being drunk on previous cecasions cid 
oums thing t~ A. My, up he didn’t. 
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| he. Kieim and Dr. Gganon told what they knew and observed 
| qi web thay Gia to Trurit Robinson and Dr. Kiein's testimy 
| was the emgect of being teenbed as though 2b wave given hy 2 
«amen without any kmowledge cf medicine and psychiatry, as fur 
| ap ttm prommention ws comemnd, Geupite the fast thet Dr. Kietn 
| qunlifie’ as 2 physician with 33 years of experience. | 
In fect, bis opinion wes of prim: tapertenes in another 
case before this Court som tim agp. 3 
im the Bighep vy. 3.5. came, 96 App. D.C. U7, Dr. Kiein's 
| opinion after an examination of the sppellant Bishop wes most 
{portant in helping this Court come to the eanstusion that 
“Inpanity at the time of commission of the crim is a 
defense to the indictment and that the ismue of insanity 
4m presentable upon trial and appealable if error has been 
made in rempect to it.” | 
| ‘With that testimony Defere it, when the Court allowed the 
| cane to continue and id in fact refuse the motion of the defense | 
| fer @ Chyested vardiet a: the grou that the goverment 414 mot 
| camry md prove ite allegations as propemsiet tm the prectme =a | 
| 





Dotan caves, wprn, your appellunt says that the trial sourt 
 Cemabtted reversible error ant that he is entitled to a reversal 
| of Bx comvietion and extitiet te a judgamt of acqeittal. 

| ‘The governmmt usy contend that Dr. Klein's examination 

| took place three months after the alleged offense and that he 
To 

Seite vig tiie die teks Geass table eugene of tn epee 
| ade on the Boma case, supra, when it neved: 


“Jetge teen onéered the doctors frou St. KLissheth's to 
quumine the newesed three months after the offense. 
| “They testified and sonsinded (on page 235 of the opinion) 
tant Dowylas as of wwoust mind, suffering from s payshesia, 
 gyapteme of Witeh ho desertbed. He said that although it could 
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tame to yeagh the state he fount, he believed it went back as 
ee ee ne 
im December.) 
nk siti nels niles tae Gece ocean | 
the dinesue or GteavGer he found tm Desmuber caused the ortzs, 
he anawared:-"It cantritubed lasysty to tt, I would say by 
veason of the sertous natuve of the Giseane.” 

All of the above is eited from the Dorlas case, the 4 
actual opiaion of thts Court. : 

The md of this eutizve question as to stether or not 
the Government has fulfilied tts cbligatten in Tvavit Robinson's 
case is epelied out very cavefully by this Honorable Court on 
page 237 of the Douglas opinion, wherein tt is said: 

"In an appropriate enes there is = @uty te ust azide a 

verdiet of guilty and te direct 2 verdict of not guilty by ; 
reason of insantty———a duty to be performed xith caution, however, 4 
botmmse of Geferunee Gu te the Jury tn resclving fuctunl tomes. 
Wtle the iewar of erbstnel resparsibdlity of a ésfentéert seffers | * 
ing fvom 2 uantal disvass is not an issue of fast in the sams \3 
sense as the comission of the offense, Holicwy ¥ U.S. 8 0S 2 
Sgp. DS. 3p IAG F BE 665,666, etitl it ts an Smwue of fast. 
Both Holloway ant Dyghem vy ¥.3. 9% US App DC 200, 224 ¥ 28 S62, 
45 As 28 1890, sisouss in some Gutadl the nature of the tzow 
and the eriteria the jury is to use in resolving it. 

“In Durkee we defined the tasue iteslf te be ahether or 


ust the idteted eendust is "the produst of mental disease cr 
defect,“ whether the ancused acted because of a mental disorier.” 


2A. 9% UWS agp BC at pages 241,202, BA F 22 wt pages OFS, B76" 
Sean abe Matieteie peieh wh Fa Op tn he 
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Farther on, in the Douglas cose, supra, the opinion 
paade: 

“the evidense affords no legal support for 2 finding 

yeyund a reusonsble dot thst the mantel disease did 
erred in act dtrecting a verdict of not guilty by reason of 
| Smet.” 

In the instant case, the Goverment produesd no eayert 
testineny or sapert uitnesmes to contravert Dr. Klein's 
testimony althoush they could have had Robiuesn exesined at 
that tine or anytime before then, sinee it was ccmmn knowledge 
arowsi the Court house that Robinson's defense was @xing to be 
| samentty and sekt-defewe. A213 thay 44, attenyted to és, ant 
evidently aid suscesd, was to digeredit the medical testiaay 
amt pub on a show for the jury but blotting out the trus facts. 
at leest as dueply im the divestion of senity as well os inuanity.— 
. enplestion be that as « factual matter as reascmbie dot ws 
 exented by the medical testimony coupled with opinion adduced 
thamete that it should not be changed by lay witnesses who 
| ‘sesttfied as to trevit Robtusen’s conduct during and shortly sfter_ 
- | rp gtdugnd etteus tock pines. and further, os this Cowt sid 
| fm the Rees came, * 8 gery may met be wknd in wretrertty 

- eonvteting of eriam.© So says the sppeliant here and now ant 
| preps that te verdict be set anife snd that prays that this 
«Renewable Court fue him of the alleged offuuse because of his 
 emmittion at the tine of the offenee. 
Eithout being ta doubt, your sppeliant feels that for hia 
$0 be dented his fventem, this Court ought to be able to my 

tent the vewalt ts rebionelly consistent «ith the evidenes, 

| Meumeres lg the yepdised Gupme of proof. Con it say that in 

| ‘Qene8S Rebiwen's cage. Yo way, Bt 
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*o eny that the jury was warranted on the evidence in finding 

ee nee | 
dipessed mind or a diseased mental eonfition Robinson wuld have 
| Seumitted the offense he ts charged with, that is, thet this 

Court ts wubie to state thet the Jury was mavunted tn veuching 
on shiding couristion that the ahnewel mmtal confition definitely 
ssvertained as early as Decmher 24, 1957, was not the came or a 
cause without which the evime weld not have occurred. | 
«Sar agyel tent aate ferther thet oven though this Hemseehte 
Court gives Gur deferense te the veriicts of juries ai te the | 
Cenisle of trial courts fur uw trials, thet 2% decide ant somclute 
_ ‘Chat 25 would be inconsistent with appiiesbie legal standards to 
hold on the record as presextly constituted that puntshuent for | 
| crixinal contact, rather then the trestaunt for a mental éisuase | 
was the sumemty. | | 


| 
| 





un 3S Seine eet Snes: 2 bee 38 5 148 F 
28, 656,667. 
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| the Court below exved on the point of inutwusting the 

| dary regarding the defense of insanity and tts instruction wes 

| ne ea ee Se ee 
| weverval. 
| In the change to the jury, the trish eomt stated (2-607}- — 
| * You ave also instructed that ineentty arising daring the progress 
| of @ extue vobaturdly tenght on by a defend, end os 2 et 
| (Of a Blow tnfiseted by his afversary tm ésfending himeshf, wild 

| not eumane the dafeaient for his subsequmst contmet in the affrey.” 
‘is, your appellant contents, 2s mot the law in the District 
of Colmbte nor was the inetvurtton the law in this jurisdiction. 
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‘the Cowmt dejow erred tn not declaring & mistrial on scoot 
of the isproger reaaris made by the Goverment prosecutor in 
his opextng statement amg during the trial. Boe remarks were 
witheut foundation, mode sbout events that never took place ani 
several rumrke unde to belittle the sompstensy of the witnesses, 
solely for the purpose of influmeing ths jury in an luproper 
mame. 

In the opentng statemnt, the prosecuter on page 5 > of 
the record, inserts his om thinking....cutlowl,--——"I suppose 
he (Sutth ) wes paing to taxe ber hom.” 

When im fact the testimony at the trial reveated that ali 
Sutth wes doing was picking Barbara Hall @ and letting her 
drop and threstening to slit her throat from eur to esr. None 
Of the Governumt witnesses testified to anything different. 

He continued (5~b)-fvevit Robinson had this bumper jack, 
ensther dafentent hed the wemth........ 

the teckimmy vovesied that Teoytt Rokinemn hed the jack 
sat that Defers us could use it, be bed been cut by Suith ant 
Sette weed the bumper jack on Travit fokinson long before Trevit 
was shile to get his hands on that jack to defent himself and si 
back et Smith after being ‘oonked' on the head teioe with the jock 
ond, after being out ani hit by Gntth's fist. | 
ants fled foun the seens, uped way us quickly as posidis. | 

Rovere in the teetisony is that stabemmt proved. 

4s to the romerks wads by the prosecutor to belittle Dr. 
Kietn's tustinony, your appellant ealls to the attention of this 
Heneruble Court thoes parts of the trial recom! already noted in 


this brief. 
In his Glesing statement ts the jury, the prosecutor commits 


eo many weenghes of good faith that it mut be brought cut here 
ond mee. 
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Me mines Little of the contact of Water fuith, the deceased 
“at the Tip Top Tavern, when just = week before this srime took 
place, Sutth dared the proprietor of the Tavern to xill him after | 
ne bat Dome thaw out Ser Snehing = conection. §-600)-tet ates 

no sbtempt to deuy that Dasbera Hall and Jotm Sewell testified ss 
to Suith's bad contact that night end that those three defeniants 
| 





| 
| 


saved his from certain death on thet wight. | 


tee promemcter mites Light eat iepume the enetinttity of 
the expert uliness, De. Kieim, thusly: : 
(2-602) Mow couse? wet on to mike some comet shout Sgt. 
hours anf so Gid Be, Kinin, and that De. iets hes mush more | 
experiance so therefore you should believe Dr, Kein. | 
How you veenil Dr. Kietn teld you he été mst see fravit 








Roktinson witil arvouwst Harch 16, E vetieve tt ms. I do not cme 
whether Dr. Slein has been 2 payehiatrist or a physieian for 33) 
yours or for 66 years. dust because he happens to be a dostor ant 
just becmme he aappes to have guns to medical school and has had 
some quperiguss in his field, dees not vegetre you as pele 
| 


| 
| 
| 
| 


equally intelligent as Dr. Xlein and gifted eqmily with common 
sense to accept scm theory he might give you. I do not care 
whet deckgrowsd he has hat. shen he gives you = opinion , ladies 

and gentle, be bes got to give you an epinton based on some 
type of a fowsinttom. Now whet type of an apinien could he give 
| as to whet the defeainat’s mebel condition we 
datere he sux when alt he i6 wes talk to Riu Sor an hour end » 


nel? oni lock at soup meter on Rts dea..." 
aS thts point, the Court erved in not declaring a uistrial 


not only bessuse of tic remarks made by the prosecutor bet 2lsc 
Decause the proseeutor ata-eteted the lm. 
The trial court was under a Guty to know that plain errors 
and aafeetes created hy the prouseutor as noted herein ami by the 
renting of the transcript wuld be notiesd hy this Court even if 
the defuse 4i¢ uot bring it te the attention of the Trial juige, 
ee nes ee ne ne 
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or gremting the motion for a directed verdict when it ws mate. 
One wast read the irresponsible tirade made against Dr. 
Kiein ty the progesuter on page 603 of the traweript to fully 
 emupeuhend that in thts éxy anf age, w have reached the point 
Weve 2 lager, wm ts not a physicion or a papohistrist, is 
" gble to tell a juny that the payuhistvist's exuuination and 
- epidon of ubst he fount ween he interviewsd ant tested « patient, 
| fa mot worth mab, and then gues on to tell the Sey wate 
| Thies is veversible error. 
| ‘The court below erred in refusing to allow the defense 
| to prepound the defense that the appellant's rights were not 
| protected and they ware viclated wader Bule 5{b) of the Federal 
| hdes of Criuinsl Pesetme, 
Set. Donahue under cross exenination stated (8-533)- after 
| to Potiee Meaiquarters between the hours cf 3 a.m. and 8:10 a.m, 
he gnawered:-" Becaupe he was unter avrest. I inquired of htm at 
| the fixet opportunity after he had been brought there if he would 
| gtve me & stebeuut or tell me what Reypemed so I could reduce tt 
to weising, to typmerttce foun mei he agreed." 
the nest yuutien wasr~ 26 you afyise hin of his rights? 
| Sgt Denskar smewcred,- I advised hin verbally and then after — 
__X taped w the stevemnt, be vo-vent tut stated thet bed bem 
| went ty Sy, Flamer. 
| ir, Shempil, eowssel for the defense asked Sgt. Donstew to 





| poms wetd. Tat ws mnt go over this tuise, the guy bes ahventy 
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Sp. Stempilr- Ne Gidu’t tell him thet * 
the Court:~ Ho, de Cid net, that te the only one he didn’t. 
Re, Tismeny:- Your Hen, these is no law that says he has to 
tell thes sul I object. 

dhe Court sustained the objection. 

ines the Court was queried if the dufense could refer to 
rute 5{>) of the Fe. Rules of Crintusl Prosedure after the 
no question involving rule 5(a) of the rules referzed to shove, 
2t followed up with,-—--"fom cammot refer to Bute 5(b)}, it has 
sothing more te do “ith it then mule 5 (2).....-." 

Your appellant calls to this Honereble Court's attention 
that tt was the purpose of the defense to afvise the Court that 
under Rute 5(b) 1% was incumbent anf the duty of the Comuisuiowr 
and not the police officer to advise the accused of his rights, 
and thet nowhere in the rules is that éuty delegated to anyone 
else. _ | 

the vais speatfiealiy ends: 

















po zutain comme ant of his right to have 0 peuliniuary exmsiae- 
tion. Be shed? stse Sufows tbe Getentent. that be 3u nob seuubres 
Appelisnt , sina tacemmine estan tata 
vale, any deviation fem the wet vords that give the comisvioner | 
ent wot the polten offieur, certain duties witeh protest She | 
Fights of the sccuned. 


tay other wet or state uate ty the paliee ocfiaer in 
wistehien of this vue ie bed lev ant chewdd be severest. ay 
thing wahd ty the Gofentied to the offiow at police hentgurters | 
chentt, hare taun Wayt ont of the trial Wy te coat wnt your | 
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| «appellant prays this Honersble Court to tale cognizance of fule 
| SQ @) 28 WEA (Fed, Rules of Civil Procehwe) and dechés that 

| plain errors or defects affecting the m@stantial rights will 

| be notdeed by this Court althowh they were not brought to the 

| attention of the trial Court, although, ss your appellant points 


as 2 final, tut important uote to this appeal, your sppeli~- 
ant refers this Honorable Court te the testimony of Robert Lee 
Eyvuns-the Goverument's star uitness---on page 174 stated in 
to the qapstion put to his by the prosecutor: 
| Qe= the Bit the fiest Blow 7 Do you kaw 7? 
A= Brevit lotinson 
| Geazsp * © “werk at Sheet the way I locked wb 28, at fires thay 


seen Sees, rr Ot sk Sat 3 Senne be ane Aap Sh ve 


| nis the mat on the side of the Dad uith sb.9=mniie they were 

| Sighbtng for a vntie I sum the dead wen got the juek from kin, tn 

| cee ind of way, and be bat the cus on the ent (Trugit Robinsan.) 

| On evess examination (R-page 162)- 0- Did you say walter 

| Saath BAS Teavlt RobGesen on the head vith the dumper jusk 7 

Ao~ Wath is teh, mot the Weyer Jock. 
G.~ Bot tho bumper jank 7 
—. s | 
R= ie mame fivet 7 | 
A The one tn tse sting ovr the. (tras, bttsae) 
Q, Out way he muinging ith 7 
hoo Wis fut. 


Hove 45 the Goverment*s ster vitae whe now testifies that 
 trevtt fobineon started suinging and started swinging with his | 
«Stet. Just before he testified that Rebinem (Tvevit) started 
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cratenaste foreed the jury to Detteve that the fizet Blew in the 
! fight wes strusk by Teurvit Robinson uith the Maper jest. 

On pags 18%-Evane mutes Trurit iebineas's explanation of 
his com@aect more explicit wan he states that the tuo brothers 
were wrestling with the jusk anf that txts wrestling took place 

| efver Tenvit wes bit om the Read by Sudth. 

Does this not beer cut the testimony of Hlaisney and 
Trogit Hobimon as to want cecurved after Travit Sobiason was 
nit on the heed by Sedth * | 

| Evans was questioned’ by Mr. Stempil sbout what he said 
at the Covomerts inquest, just two days @x after the fight. 
| Q.- At tae Coroner's inquest on pege 37, I asked you, 
| @&@ you say that Suith was beating on these dogs first and 
| your answer was this: This guy swung Slims first oni be was 
| ciephing than ent 36 Iesteh to m0 be wan Desking tm * 





| (ew cued the Court imam what be suid when Re. Stespti 
| ae qvous qaamining Evers on something he said at the Inquest 
an ae the Sequest; whese the trial saige was not present.) 
After may other questions, Ar, Stenpil asmed Frans 

{Ro BE)- Vat wee he duing, protecting himself 7 Evans answered 
by Steupil vending from the Coromer's inquest trenseript--— 
|X would say be was Gefunting imesh. x (Stenpi2) said, éatund- 
| ing Dixmeat 1 and you said, yooh. T(Stenptl) axked you, dtd you 
gee any blood running off of him after he htt kin and you said 
_ X saaw't that close to btn Dut when 7 pensed then X aur Blood ati 
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Shet testiney, tho testiney cf Evans tuftostes that he 
still in net supe of everything that teumpived but that he was 
wore that fravit Robinson wes defending himself against the blows 

being. waized-wpen hin by Smith ani that he was sure it was Travit 
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kate because he had the blood on 
DDB RRO LEE TEES 
There {3 evidence of umelearmess as to who started the 
‘Fight and all witnesses testified that at the bagtuming of the 
Fignt, all were using their fists, and that Sutth was getting 
om fravit and fimeliy it ws ureste¢ fren him ant used by Travit 
was not of scusl mind when he wits uieiésd the bnper Jack 


| “Semams of the Government's fuituee to sustain tint burden tn 
the instant cese as far ss the sanity queziion in eoneerned, 
thet the appellant be granted a Juigumt of ssqeittal by reason 
of inaantty. 

| int, ferthor, in the interest of justiee, that the sppeats 
of Hemy Rishenuy and Treyit Bobtnsen (He. for 
Mtoe wk LN) Ser eat Betdeen ) We comtttaeet 
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